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1st of June to the 5th of September, 1899, are of the kind in use upon the 
standard railroads of the country, they must find for the defendant." 

III. 

" If the jury believe from the evidence that from June 1, 1899, to September 
5, 1899, the defendant company maintained upon the plaintiff's land cattle- 
guards of a pattern used and approved by standard railroads in Virginia and else- 
where, that they are not liable to the plaintiff in this action, and they must find 
for the defendant." 

Judge Whittle, in response to a direct inquiry by counsel for the 
plaintiff, and in order to save needless expenditure of time, frankly 
stated that under the view which he took of the evidence and the 
statute, he could not allow a verdict for the plaintiff to stand if the 
jury should give one. The jury brought in a verdict for the defendant, 
and as the court had previously expressed its opinion, no motion was 
made for a new trial. 

As stated above, this case will not be appealed, and the profession 
will therefore not have the benefit of the opinion of the Court of 
Appeals upon the matter in dispute, and it is therefore thought proper 
that some memorandum of this trial should be preserved. 

F. S. KlRKPATRICK. 
Lyncliburg, Va. W. H. MAIW. 



SOME FEATURES OF RECENT LEGISLATION IN VIRGINIA. 



Perhaps the most important general enactment of the late session 
of the Virginia legislature is that concerning the property rights oi 
married women — page 1240, Acts 1899-1900. It is not the purpose 
to discuss here the scope and probable effect of the act, but only to 
call attention to what would seem to be its imperfect phraseology. 

The first three paragraphs are in the usual form; the fourth, sixth, 
seventh and eighth are doubtless intended to amend sections 2291, 
2293, 2294 and 2296 respectively of the Code of Virginia, but no- 
where in the act is the Code mentioned. It is true that the title men- 
tions it, but it is familiar learning that the title is not a part of an act, 
and that the language of a statute must itself sufficiently declare the 
legislative intent. The constitution requires that no law shall be re- 
vived or amended with reference to its title, but the act revived or 
section amended shall be re-enacted and published at length. It seems 
worthy at least of serious inquiry whether an amendment of an act 
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which is not even mentioned in the amending act accomplishes its title- 
declared purpose. 

The fourth section of the Act of March 7, 1900, provides that cer- 
tain enumerated "sections" be and the same are hereby repealed. 
"We suppose, of course, that the words "of the Code of Virginia" 
were intended by the draughtsman to be inserted after the numbers, 
but there is nothing whatever to indicate it. So far as the act reads, 
it applies as readily to the Codes of Maine or Oklahoma or to the city 
Code of Kichmond. 

The same defect is noticeable in the Act of March 6, 1900, p. 1006, 
which purports to amend and re-enact the Act of January 6, 1898, 
in regard to imitation butter. The language of the amending act 
contains no reference whatever to the act which the title declares is to 
be amended. It reads: 

"1. Be it enacted by the General Assembly of Virginia, That no person by 
himself or his agents, or servants, shall render or manufacture, etc., any article, 
etc., which shall be in imitation of yellow butter, etc." 

There is no clause here repealing ' ' all acts and parts of acts in con- 
flict herewith." A question might easily arise — though it does not 
here, the only change made being an additional paragraph requiring 
the testing and analyzing of samples of the butter — how far certain 
provisions of the new act would be repugnant to the old. The lesson 
is nevertheless obvious: greater care — much greater — should be exer- 
cised in the merely mechanical work incident to the drafting of a stat- 
ute. The profession has a sufficient number of conundrums on hand 
already in the construction of what was intended to be the plain lan- 
guage of sundry statutes, without having added to its labors the duty 
and responsibility of solving technical difficulties on the very threshold 
of an act, involving it may be its very life. 

Acts for the prevention of the running at large of hogs in various 
counties are doubtless desirable — indeed the cities need similar legisla- 
tion as to certain classes of hogs — but the devotion of the legislator to 
his constituents should not blind him to the duty of carefully scanning 
the language of every bill upon which he is required to vote, assuring 
himself that it will at least accomplish what it purports to accomplish, 
and that a reasonable construction of its terms will not lead to absurd- 
ities: e. g., section 2131 of the Code provides that the county court of 
each county in which oysters are caught or planted, shall appoint in- 
spectors. The legislature of 1893-4 enlarged this section so that now 
it reads: " The county court of each county and the corporation court 
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of each city, or the judge thereof in vacation, in which oysters are caught 
or planted." 

The Act of March 7, 1900, page 1247,' purports to validate ac- 
knowledgments to deeds of trust taken by clerks of county courts who 
were trustees in said deeds. But the language of the act is not con- 
fined to clerks of county courts. Quere: Does it embrace acknow- 
ledgments before clerks of Circuit or other courts, they not being men- 
tioned in the title, but on the contrary excluded by the expression of 
the one class mentioned ? 

The Acts of February 26, 1900, page 566, and March 5, 1900, 
page 672, in regard to writs of venire facias in felony cases, are iden- 
tical in title and terms. The committee to which the second measure 
was referred evidently overlooked the fact that the provision was al- 
ready law. It is possible that in, the rush of the closing days of the 
session, it was never referred to a committee, but placed upon its pass- 
age under a suspension of the rules — a parliamentary step necessary 
at times, but which should always be accompanied by the waving of a 
red flag. It is understood that a constitutional prohibition against the 
introduction of general legislatson within ten days from the close of a 
session of the General Assembly will be urged as a feature of any 
new organic law that the State may adopt. It has certainly much to 
commend it. 

Substantially the same facts are presented in the Act of February 
21, 1900, in regard to the redemption of delinquent lands, purport- 
ing to amend section 664 of the Code, as amended by the Act of 
February 28, 1890. The latter act, as given in Pollard's Supplement, 
page 71, and the "amending" act of 1900 are identical. No 
change whatever is made. The same is true of sections 95, 99, 650, 
656, 660 and 1572 of the Code. These stand in Pollard's Supple- 
ment just as they stand in the Code of 1887, though of sections 650, 
656 and 660 it should be added that they were amended in 1889- 
1890, and in 1893-1894 restored to their original shape. 

The late General Assembly seems to have been free from the dema- 
gogy which characterized certain previous sessions. * Not every law- 
yer knows that under certain circumstances prescribed by Virginia 
law it is a criminal ■ offence to even to attempt to enforce a judgment 
for an honest debt. Yet the institution of proceedings in attachment 
or garnishment in courts outside this State against a resident of this 
State who is a laboring man and a householder, for the purpose of hav- 
ing payment of a claim enforced out of wages exempt by section 3652, 
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is punishable by a fine of from ten to one hundred dollars, and also 
subjects the offender to an action of debt for the amount recovered in 
such proceedings. Acts 1897-1898, page 667; amending Acts 1895- 
1896, page 324; Pollard's Supplement, page 365. The same penalty 
is denounced against one who (note the luminous language), sends out 
of this State by assignment or transfer any claim or debt against any 
resident thereof for the purpose of depriving such person of the right 
to have his wages exempt from distress, levy or garnishment. This is 
paternalism and protection run mad — a poor bid for the favor of the 
workingman, in that it accomplishes little or nothing, the scope of its 
possible application being extremely narrow, and itself an anomaly and 
a reflection upon the jurisprudence of an intelligent community. 

Amendments of inconsiderable or no importance are to be depre- 
cated, as serving only to annoy and confuse. If substantial cause 
does not exist, it is much better to allow the old legislation to stand as 
recommended by the revisors, who gave to each part of their work 
much more careful consideration than the average amendment re- 
ceives. The long and important section 3451, touching corrections of 
error in judgments or decrees by the court or judge in vacation within 
three years, was amended by the Acts of 1893-1894 solely by the 
insertion of the word ' ' written ' ' before ' ' notice ' ' in the third line 
from the end. When we see an act of such importance amended, we 
naturally look for an enlargement or restriction of the powers con- 
ferred or for a change in the time within which the relief can be se- 
cured. But in this instance the mountain of legislative labor brings 
forth only the mouse of requiring what was doubtless the practice 
without any enactment — written notice of the motion. 

Judge Staples' language in Preston v. Hull, 23 Gratt. 607, is worth 
remembering: 

"We must bear in mind that one change in the law often involves 
the necessity of others. Much mischief ensues, many embarrassments 
often occur in the administration of justice from the disregard of some 
well established rule of law intimately identified by a long course of 
decisions 'with others, which in their turn are interwoven with the en- 
tire framework of society." George Bryan. 

Richmond, Va. 

[As some of the criticisms made by Mr. Bryan were also made 
editorially in the May number of the Register, it is proper to say 
that his paper was placed in our hands while the May number was in 
press and before publication. — Editor Virginia Law Register.] 



